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Dear John:

We have a “role” problem and I need your help in understanding what is going on. Iwas
flabbergasted when you told me Friday that the Pima County Democratic Party could not get 2
copy of an investigative report on an examination of Pima County’s Elections Division’s
computer data. Instead you suggested that we could get a copy from Pima County as your office
would be prohibited from giving us a copy.

Here is how I see the Democratic Party’s role. The Party has been actively pressing Pima County
to increase its voting security. Party volunteers have analyzed audit logs to determine what
county election personnel have done in the past. The Democratic Party is the first and only group
to ever audit the Pima County Elections Department. It is the role of political parties to observe
and audit elections in Arizona.

The Pima County Board of Supervisors has never audited the activity of its own division. The
Secretary of State has never done so. Based upon sworn testimony no one has done so but the
Pima County Democratic Party. The Party firmly believes that its work in ensuring election
integrity is in the public interest. It believes its role and that of other political parties 1s to ensure
honest elections. _

The Pima County Board of Supervisors has strongly opposed our efforts to examine votng data.
They have opposed our legal requests to take limited depositions but the court has approved
some depositions. Those few depaositions revealed a pattern of violations of criminal laws that
we brought to the attention of your office. Your office then agreed to open an investigation-into
the early printing of tally reports. ‘'We urged that anomalies in the RTA election needed to be
examined and your office has concurred. -
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I am not sure what term should be used for the “role” of the Democratic Party in your
investigation. 1 am sure, however, that the “role” of the Pima County Board of Supervisors is
“suspect.” I am also sure that the “role” of the Attorney General is “prosecutor” or
“investigative” agency. Given those roles, I am disturbed at the astonishing cozy relationship
your office has with the suspects.

You personally attended a court bearing where Mr. Straub, the Board of Supervisors lawyer,
claimed that “any attempt” by lawyers from:either side to question “anybody involved with Pima
County’s Division of Elections or the Pima County elections computer system runs a significant
risk of impacting that witness’s constitutional rights and eliciting an assertion of the Fifth
Amendment privilege.” The Board’s lawyer was asking for a stay of our civil case based on the
proposition that no one in the Elections Division could answer questions without subjecting
himself or herself to a real and apprecisble risk of self-incrimination. That is an astonishing
statement from the Board’s own lawyer and unless you have contrary information we assume that
his statement to the court that put his clieats in such a bad light was truthful.

1 recently deposed John Moffat, the Board of Supervisors designated person to oversee the
Elections Division. Mr. Moffat said the County has made ne inquiries of its personnel in order
for the Board to know what happened in its elections department:

Risper: Is there an investigation going on in your office about whether wrongful
conduct has occurred or criminal activities have occurred with your people?

Moffat: We're waiting - - well no.

Risner: So, whatever the Attorney General’s doing, you are all waiting on the
Attorney general; is that right? -

Moffat: I don’t control that, but I would say that’s probably correct.
(94:5-12) .

John Moffat said he “has been asked nat to talk to” Bryan Crane about his practice of printing
election results from counted early ballots well before election day. Mr. Moffat had been
personally provided with a report from the Democratic Party detailing those improprieties
months before our lawsuit and any investigation began by your agency and, nonetheless, has

never asked any questions of Mr. Crane. -

So here is the posture today. Pims County has not asked any questions of its employees but
 believes that all its election division personnel have reasons to refuse to answer questions based
upon their Fifth Amendment privileges. Pima County wants to first sce the report that is being

- prepared by a company jointly hired by the “suspects” and the “investigators.” Once Pima
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County leams what the investigators have learned then, they can decide on what questions to ask,
if any, of their own employees. In other words, once they see the cards they will decide how to
play their hand.

Frankly, this seems like an upside down process to us. Dees you office share information with
other suspects in other criminal investigations? We think not.

If I understood you correctly, you said that after the County received 2 copy of your investigative
report your office would then take some statements. We certainly would not want to tell your
office how to conduct an investigation but I must confess that your outlined process seems quite
wrong to me. I first defended a criminal case thirty-nine years ago in 1968. For decades I was
primarily a criminal defense lawyer. This investigation is the first I have seen where the
prosecutor and the suspect jointly finance an imvestigation and questions of witnesses are delayed
until the suspect reviews the investigative report. However, since I became a personal injury
specialist criminal investigative techniques may have changed.

The relationship between Pima County, the Secretary of State and the Attorney General is quite
interesting from our perspective. Pima County has collaborated with the Secretary of State in its
defense of the Democratic Party’s peading public record lawsuits. The Pima County Board of
Supervisors has formally requested that the Secretary of State intervene in those lawsuits as a
party and not merely assist them in their defense. Pima County in its current defense is claiming
that all “information” about elections is secret based upon 2 manual approved by the Arizona
Attomey General.

The manual written by your client, the Secretary of State, and that your office approved, says,
according to Pima County, that all election “information” in its database is secret. Mr. Moffat
was quite clear about the County’s legal position.

Risner: What would be in your database that wouldn’t be covered by this
paragraph? ‘

Moffat: T don’t - - I don’t think there’s anything that’s not covered by the
paragraph. . '

Last Thursday, August 2, 2007, I deposed in Phoenix the State Elections Director, Joe Kanefield,
who was the Rule 30(b)(6) designee of that office. The Attorney General’s office attempted to
prevent the taking of that deposition but Judge Miller permitted us to proceed. We were
interested in election tapes that Pima County sent to the Secretary of State’s Office. We wanted
to know what the Secretary did with these tapes and when and how they were returned. Mr.
Kanefield gave us incorrect information that was later partially corrected by his attorney, Barbara
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Bailey, Assistant Attorney General. She sent my office a letter later that same day which is
partially quoted below:

Following the Rule 30(b)(6) deposition this morning in which Mr. Joseph
Kanefield testified in the above-referenced matter, Mr. Kanefield checked again
on the question of the sigrificance of the “Return Date™ column on Exhibit 1 to
that deposition. Mr. Kanefield testified in his deposition that his understanding,
which was based upon his research in preparing for today’s deposition, was that
the “Return Date” column reflected the date the Secretary of State's Office
actually mailed the computer software back to the respective jurisdictions
pursuant to A.RS. § 16-445.

Although Mr. Kanefiled testified based upon his preparation for the
examination, he has since determined that his testimony regarding the information
reflected in the “Return Date” column was not accurate. Upon further checking,
Mr. Kanefield determined that the “Return Date” column of Exhibit 1 reflects the
Secretary of State’s determination of the date on which the computer software
may be retumed to the respective jurisdictions. You asked specifically about the
return of computer software submitted by Pima County and Town of Oro Valley
for a May 16, 2006, election. That software was mailed by the Secretary’s Office
via U.S. certified mail on Novembet 27, 2006.

The letter artfully omitted to whom the tape bad been returned. It took me all day Friday to find
out who received the tape that the Secretary’s Office returned to “Pima County.” After a letter
and a couple of phone calls I received around 5:00 p.m. a copy of a certified mail receipt showing
that the tape had been returned not to the Pima County Elections Department but instead to the
Pima County Recorder, an office that had not sent the tape nor was supposed to receive it. Due
to the lateness of the disclosure by the Office of the Attorney General 1 was unable to follow-up
on the whereabouts of a potentially important piece of evidence. This morning I leamed that the
tape had promptly been delivered by the Recorder’s Office to the Pima County’s Elections
Division. You may or may not be aware that Pima County has denied having possession of this
potentially critical piece of evidence.

I have some understanding of your office’s built-in conflicts because of your role as a lawyer for
the Secretary of State. Your cozy collaboration with the same Board of Supervisors that you are
investigating befuddles me, however. - -

At a mmimum, | request that the meaCmmty Democratic Party receives the same material you
are intending to provide to the suspests. Finally, I wish to be clear that [ think it is fundamentally

e



John R. Evans, Esq.
OFFICE OF THE
ARIZONA ATTORNEY GENERAL

August 6, 2007

Page 5

RISNER & GRAHAM

wrong for your office to provide investigative reports to the County before you investigate them.

Sincerely,

RISNER & GRAHAM

William J. Risner, Esq.
WIR/ml

¢: Terry Goddard, Esq.
Arizona Attorney General
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Dear John:

For your information I previously sent you a subpoena, deposition notice and associated materials
for the “RTA” tape returned by the Secretary of State's office to Pima County. Pima County has
previously denied they have this tape but they may simply have not looked hard enough for the
tape.

Chris Straub called me this merning and asked me what I wanted to do if they found the tape. 1
said the first thing I wanted was for him to tell me if they have it. My next step would be {o let
your office know of the tape’s existence. It is potentially an important piece of evidence and 1
want it secured by either the judge ar your office.

We have been denied access to compater data so we are shooting in the dark. Nonetheless, the
audit log from the RTA is consistent with a “flip” where the position of yes and no votes could
have been reversed. The “RTA” tape sent by the Election’s Department to the Secretary of State
before any votes were counted shonld show the original ballot layout that could be compared
with the later data that you have.

We, of course, do not know what any of these answers are and we are fully aware that county
personnel have had ample tme to alter computer data. We also do not know if Pima County has
destroyed that tape, misplaced it or altered it. All we are able to do is chase itdown. If Pima
County does let me know if it is in their possession, I will then let you know.

Sincerely,

RISNER & GRAHAM

William I. Risner, Esg.

WIR/m]
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Aungust 14, 2007
William Eisner
Risner and Graham
100 M. Stone, Suite 901
Tucson, AZ, 83701

RBe:  Pima County Elections
Dear Bill:

Your letters of August 6 and Y raise a number ol issucs which [ hope to address.
Obviousty, an tnportant part of the Atterney General's investigation is the report from iBera,
Since the Attorney (feneral’s office is conducting a criminal investigation. the reporl could not
be disciosed until either chargss have been filed or the office decides thar it ean not proceed and
the case is closed. 1f charges are filed then disclosure of the repont would be governed by Rule
15,1, Arizoma Rules of Criminal Procedure. Should no charges be filed then most of the
investipation documents would be subject to a public records request.

The “DAT™ tape is of interest. IT it is found, 1 expect 1 will have no difficulty petting
control of the original, 1 understand the key use of this information would be o compare the
election fields in the “DAT™ with lhe ficlds [bund in the actual election data base 1o ses if there
was any field switching, Should Pima County find the tape and the Atlorney General’s office pet
contral of 1, [ will have (o decide whit steps to take.

F:'in{:f;r{

S
g’r/ﬁﬁtgm

Ansistant Allomey General

JRE/ds
TUC #4787 1.0C10T-0044_RISNER_LTR_3.00C

A0G0 Wast Congress, S-316, Tusson, Anzona 85707 » Phone 520 G28-6504 = Fax 520 286530



TATTORNEYS AT LAW ey ol g G o L ows
00 NORTH STONE + SUITE 901 A
TUCSOR, ARIZONA 85701 e e

TELEPBONME (530) 6227484
FACSEMILE {S0) §24-5588
E-MAR lew@ssnerasdgrahem com -

Angust 23, 2007

Jobn R. Evans, Esq.

OFFICE OF THE
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RE: Public Records Reguest
Dear John:

Your letter of Angust 14, 2007, agsin wakes the legal claim that you can not disclose the report
from iBeta becsuse the Atiorney General’s office “is conducting a criminal investigation.” 1
previously expressed my dismay that your office intended to share the report with the suspects
but not the Democsatic Party. My astopishrent at that uousual procedure has not abated.

Thc;xn-pmeofﬂzisutter,-bm.ismaivis:yauﬂmwh:tyou}mwsaidismttb:law.
There is no blankst exemption for & criiminal investigation wnder the public records act. Cox
Arizoma Publivations, Inc. v. Collins, 175 Ariz. 11, 852 P.24d 1194 (1993); (The court held that
mofmﬁgmﬁmhvuﬁmmmmwmﬁmmbmmhwm
that it was incumbesd upon the county atiomoy to specifically demonstrate how the predoction of
the docionenss would violste rights of privacy or confidentiality or would be detrimental 10 the
best interests of the state. The court ssad that in this case, the county attoracy had not even made
an effort or attempt to partially comply as be had not provided the records to the trial court for an
in-camers review. - The county aitocney just refused to give the records to anyone at all wiich
was unaccepiable under the court rules. Finally, the court said that because the state set itself up
as sole judge and jury, it took the chance that its decision would be viewed as arbitrary and
m;ri&iousslnditmidbaiubjmtonncﬁmsit_nuw faced.)

Another case in point is Siar Publiziing Co. v. Pima County Aftorney's Cffice, 181 Ariz. 434,
891 P.2d 899, 901 (App. 1954); (“The srgument of the county atiorney on appeal is that it ought
1o not be reguired to produce the tapes because of the material there rocorded might not be a
public record, might be protecied by a deliberative process privilege. might be immune from
disclosure in order W protect the public smployee privacy rights, or might impede 2 pending
criminal investigation. Whilke these concerns might on occasion permit secrecy, no showing has
been made on i revord why they should prechude revelation. All that is effered is speculation.
No one has cxsmined the actual pecords in this case to demonstrate why any particuler individual
record cught not be revealed for ane of thess reasons. If we were to accede to the county
sttomney’s argument, we would effsctively repeal the public rocords statute. Becausc it is always
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mhhmmmmmmmm&m argument alene would
always allow nomrevelation. Our Supreme Court, Bowever, has made it clear that public records
are presurned open to the public for inspection nnless the public-official can further demonstrate
amﬂmwhyammmmtbecﬁxmudmﬁmhﬂmmmtwbhcm
private interest. Cax Arizona Publications, Inc. v. Coliins, 175 Ariz. 11, 852 P.2d 1194 (1993)”)

I inivite your office to specifically explain why the iBeta report is not a public record that should
be provided pursaant to this tequest. In order to be quite clear please accept this letter as 8 public
recards request pursuant to AR.S. § 39121 ef seq. 1request:

B Cmnfmmmdmﬁmmmmﬂmmvwﬁpﬁmﬁcyam

2. Cmdmdmmmwmoﬁmsmmﬁmwnhﬂmrm
County Attorney’ sOﬁumﬁmmvmm

3. Copy of the (Beta contract.

4. Copy of any iBetn reports.
Please accept this public records request as an ongoing request for such documents as they may
be crested or received in the fuame. See West Valley View, Inc. v. Maricopa Courdy Sheriffs
Office, 1CA-CV 06-0549, filed 8-16-87. This request has not been made for a commercial
mpouandlmummmw
Hmoﬁmmmwwmnfwmmmmwwmwu%amgmy
interviews wauld not inmterfers with your criminal investigstion but the provision of the same
material to thase who have brought evidence of wrongdoing to your attention would interfere, we
will consider your explsautions. Mweundasnndthclaw that is your burden to explain.
Sincezely,
RISNER & GRAHAM

9 ¥ e

Williem 1. Risner, Esq.

WIR/ml

=



Office of the Attorney General
Terry Goodard Stale of Arizona Agin Foone, 530 S25-8604
Aftorney Ganeral Facstmile  B20-R25-3530

Criminal Division

August 28, 2007

William Risner

Risner and Graham

LO0 M. Stone, Suite 901
Tucson, AZ, 85701

Re: Pima Coonty Elections
Dear Bill:

In response (o the leter of August 23, 2007 which was entitled a public records request, T
respectfully disagree with your interpretation ol the ability of the public 1o obtain information
regarding pending criminal investiganions, Only the drizona Publication fne, v Colling, 173
Anz 11,832 P.2d 1194 (1993) apphies to the present situation. The key to the courl’s analysis
was that the County Attorney Tem Colling had announced the indictment of several members of
the Phoemx Suns. No where m the case is there a discussion of the cireumstanees of the present
matier, which is 4 pending criminal investigation. My letler of August 14, 2007 describes the
circumsiances under which the matenals you seelk will become available.

P

i
Sincerely; /
i é%

IPHN R EVANS

A sRislanL Allomey (eneral

JRE/ds

TUIC-R33 57w | -0 000084 D00

ADO West Congress, 5-315, Tucson, Anzona 857071 « Phone 520 G28-8504 « Fax 520 628-6520
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John R. Evans, Esq.

OFFICE OF THE

ARIZONA ATTORNEY GENERAL
400 West Congress Street #8-313
Tucson, Arizona 85701-1367

RE: Democratic Party of Pima County

Dear John:
You letter of Angust 28, M?agrmswnhusma.t

11 (1993) “applies to the present situation.” After agrcem&nt,howe you thcnfaﬂ to
“apply”’ the case.

The Arizona Supn:mc Court in thm case overruled the lower court decision of the Court of
Appeals in Cox / dicaticr ins, 169 Ariz. 189 (app.). The Court of Appeals had
accepted the argumcntofmcz m}u&gm@AnzonaAnmney General, that the media had no
right to inspect criminal mvesugmw. files during an investigation and prosecution. In rejecting
that argument, CoBtrary to YOur view, the Arizona Supreme Court did not place any emphasis on
the fact that an mdn:tmaﬂthadbecnmcedandccnamly that event was pot a “key” to the
case.

The opinion of the Anzona Supreme Court on this issue highlights a statement. from the Court of
Appeals with wh:chﬂleydmgmcandmemfomﬂmy reverse the opinion of the lower court.

In uphokhng Collms' position, the court of appeals stated:

: Nelthar rcportem nor the public. . . are entitled to
mnemdphamcopypohccrepom in an active
_ongoing mnunalpmsecnum, becanse the
counfm'vaﬂmg interests of due process,
- conﬁﬂcmmhty, privacy. and the best interests of the
. state mnkt- dxsclosum ‘inappropriate.















